IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON
REBA BAI TES,
Pl aintiff,
V. NO. 2:95CV175-S-B
STATE FARM MUTUAL AUTOMOBI LE
| NSURANCE COVPANY AND
NATI ON DE MJUTUAL | NSURANCE
COVPANY,

Def endant s.

OPI NI ON

This case was originally filed in the Grcuit Court of Desoto
County, Mssissippi. Plaintiff is a M ssissippi resident who was
i nvolved in an autonobile accident with an uni nsured/ underi nsured
motorist. She brought this action alleging that she was insured
and was hence owed coverage under the policies issued to her by
def endants, State Farm Miutual Autonobile Insurance Conpany and
Nat i onw de Mut ual | nsurance Conpany, bot h nonresi dent cor porati ons.
Nationwide filed a tinely renoval petition, and the action is now
before the court upon plaintiff's notion to remand.

Section 1446(b) of the Judicial Code requires a defendant to
file a petition for renoval within thirty days after service of

sunmmons. Getty GOl Corp., a Div. of Texaco, Inc. v. lnsurance

Conpany of North America, 841 F.2d 1254, 1262 (5th Cr. 1988).

Al though Nationwde filed its renoval petition within this period,

the rule further requires all defendants who are joi ned and served



to join in the petition. | d. |f a served defendant does not
actually sign the original petition for renoval, then the petition
must set forth a reason, such as |ack of service, explaining why

the defendant did not formally join in the notion. See Wade v.

Fireman's Fund Ins. Co., 716 F.Supp. 226, 230 (MD.La. 1989);

Courtney v. Benedetto, 627 F. Supp. 523, 526 (M D.La. 1986). In such

an instance, there additionally nust be sonme witten indication,
filed in the record wthin thirty days of service on the first
def endant, that the absent defendant actually has consented to
renmoval . Getty G, 841 F.2d at 1262 n.1l1; Wide, 716 F. Supp. at
230. In the case sub judice, the record clearly denonstrates that
State Farm did not join in the petition within the thirty day
[imt. Furthernore, the petition did not explain State Farm s
absence, nor did State Farmtinely suppl enent the record regarding
its consent to the action's renoval. Thus the petition was both
facially and procedurally defective.

Subsequent to plaintiff's notionto remand the i nstant acti on,
State Farm attenpted to renmedy the procedural defect by filing a
nmotion to join in the renoval petition. Although a defendant may
freely anend a notice of renoval within the thirty days foll ow ng
service of process, a procedurally defective petition may not be

anended following the expiration of this period. See Marshall v.

Skydi ve Anerica South, 903 F.Supp. 1067, 1070-71 (WD. Tex 1995);

Wrmey v. Southern Pacific Trans. Co., 863 F.Supp. 382, 385

(E.D. Tex. 1994). Because State Farmfiled its notion to anend the



petition approximtely one nonth after the thirty day period had
run, the court holds that State Farms attenpt to cure the defect
was i neffective.

However, the court's inquiry is not ended nerely by noting
that the renoval petition was defective as filed, and that State
Farmdi d not manifest its consent to the petitionwithinthethirty
day limtations period. The U. S. Suprene Court has held that a
plaintiff can waive its right to contest a procedurally defective
petition by participating in the proceedings of the district court.

In re More, 209 U S. 490, 496, 28 S.Ct. 585, 586-87, 52 L.Ed. 904

(1908), overruled in part on other grounds, Ex parte Harding, 219

US 363, 31 SSC. 324, 55 L.Ed. 252 (1911). Accordingly, a
plaintiff's participation in discovery has been construed to
constitute acqui escence in the federal court's jurisdiction. See

Harris v. Edward Hyman Co., 664 F.2d 943, 945 (5th Gr. 1981).

The Fifth Crcuit's interpretations of |In re More have

allowed the district courts broad discretion in deciding whether a
plaintiff has waived her right to object to procedural

irregularities in renoval actions. See Cetty GIl, 841 F.2d at

1263; Harris, 664 F.2d at 945. The determning factor is the
extent of the plaintiff's conduct in the federal proceedings. See

ld.; Fontenot v. dobal Mrine, Inc., 703 F.2d 867, 870-71 (5th

Cir. 1983). The instant action is distinguishable upon two grounds
fromthose cases in which the courts found that the plaintiffs had

wai ved their right to object. First, Ms. Baites filed her notion



to remand within the allotted thirty day period.! See 28 U S.C. 8§
1447(c). Secondly, although Ms. Baites did take part in
di scovery, the court finds that her |evel of participation in the
federal court was so limted that it cannot be considered as

anything nore than de mnims.? Cf. Harris, 664 F.2d at 945

(hol ding that plaintiff had waived right to seek remand by serving
requests for adm ssions, request for production of docunents, and
set of interrogatories, and further conplied wth defendant's
di scovery requests, while giving no indication she was di ssatisfied
with federal forunm.

Lastly, Nationw de contests the instant notion to remand by
asserting that the plaintiff's clains are separate and i ndependent
as they relate to each defendant. Nationwi de cites the court to
the prem se that when renoval by one defendant is founded upon a
claimthat is separate and i ndependent fromcl ai ns brought agai nst
the other defendant, consent of the other defendant is not

required. Henry v. |Independent Anerican Savings Assoc., 857 F.2d

Al t hough plaintiff did not receive the benefit of an
additional three days for service by mail, see Pavone v.
M ssi ssi ppi R verboat Anusenent Corp., 52 F.3d 560, 566-67 (5th
Cr. 1995), the due date for her notion to remand fortuitously
fell on a Saturday. See Fed. R Cv. Pro. 6(e). Therefore, the
motion was tinely as it was filed on Monday, January 8.

Prior to filing her notion to remand, Ms. Baites subnitted
her core discovery disclosures and filed one request for
adm ssions. Gven the stringent discovery rules adopted in this
di strict regardi ng mandat ed di scl osure and various tine
limtations, the failure to at | east begin the discovery process
in certain circunstances may i ndeed be inprovident. See Gvil
Justice Expense and Delay Reduction Plan for the U.S. District
Courts for the Northern and Southern Districts of M ssissippi.




995, 999 (5th Cir. 1988); see 28 U.S.C. § 1441(c). However, while
defendant's reading of the rule is true in a broad sense, the
applicable statutory | anguage is considerably nore restrictive in
scope. Assum ng the clains are separate and i ndependent, 8§ 1441(c)
further requires that one of the clains al so be nonrenovable. 1d.;

Renbrant, Inc. v. Phillips Const. Co. Inc., 500 F.Supp. 766, 769

(S.D.Ga. 1980). Thus, it is well settled that the principle does
not apply when its assertion is nerely grounded in the defendants’
failure to conply wth the statutory requirenent that all
defendants file their petitions for renoval wthin thirty days of

service of process. Van Sl anbrouck v. Enployers Mit. Liability

Ins. Co., 354 F.Supp. 366 (Mch. 1973); see Lady's 1Island

Bui lders, Inc. v. Eighth Beaufort MCAAS Quarters, Inc., 175 F. Supp.

186, 188 (E.D.S.C. 1959) (holding that all non-resident necessary
parties must join, even if clains are separate and independent).
Therefore, the application of 8§ 1441(c) would be inproper in this
cont ext .

For the above cited reasons, the court finds that plaintiff's
objectionto State Farm s untinely consent to the defective renoval
petition is well taken, and that remand to state court is thereby
war r ant ed.

An ORDER in accordance with this opinion shall be issued.

This the day of February, 1996.

CH EF JUDGE






